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The student of constitutional law will find 
much food for thought in the address re- 
cently delivered by Justice Brewer to the 
graduates of the Yale Law School, which is 
published in the New Englander for August. 
It is noteworthy not only because of the high 
character and standing of the speaker but 
also for the reason that it indicates what many 
will consider a beneficial change in the course 
of judicial decisions affecting the power of 
State legislatures in the control and regula- 
tion of private property. The legal tender 
decisions, the slaughter house cases, the 
elevator cases, and the judgment affirming the 
constitutionality of the State prohibitory law, 
had gone far to establish the principle an- 
nounced by Chief Justice Waite in the opinion 
of the court in Munn v. Illinois, that ‘‘for 
protection against abuses by legislatures the 
people must resort to the polls, not to the 
courts.’’ This doctrine was, however, in its 
broad statement repudiated in the recent 
Minnesota railway case. In that case Justice 
Brewer declares, in his address, it was de- 
cided ‘‘that under the guise of legislative 
control over tariffs, it was not possible for 
State or nation to destroy the investments of 
private capital in such enterprises ; that the 
individual had rights as well as the public, 
and rights which the public could not take 
from him.’’ The Minnesota case, Justice 
Brewer asserts, ‘‘will ever remain a strong 
‘and unconquerable fortress in the long strug- 
gle between individual rights and public 
greed’’ and, with pardonable pride, he adds 
‘*T rejoice to have been permitted to put one 
stone into that fortress.’’ Many will agree 
with the New York Nation in the belief that 
these words, so highly reassuring to those 
who fail to discover ideal justice in the de- 
struction, by the State, of rights of property 
which it has long recognized, represent no 
mere expression of personal feeling or of 
legal conservatism on the part of Justice 
Brewer. They contain the logical result of 
a theory of the relations of men to the State 
that was once almost unquestioned in this 
country, but has, of late, been so far lost 
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sight of that its public reaffirmation by a jus- 
tice of the supreme court is extremely en- 
couraging. 





Commenting upon the Kansas prohibitory 
act, which, as a judge of the State supreme 
court, he declared to be unconstitutional, he 
gives us now to understand that though he 
believes in prohibitory legislation he believes 
even more in justice, and he condemns the 
Kansas act, in that it destroyed the property 
of individuals without compensation. He 
regrets that ‘‘in the glory of success and the 
furtherance of a good cause, the State forgot 
to be just. There were four or five breweries, 
with machinery and appliances valuable only 
for one use, worth a few thousand dollars (a 
mere bagatelle in comparison with the wealth 
of the State), built up under the sanction of 
the law, owned by citizens whose convictions 
were different from those of the majority, 
and who believed the manufacture and sale 
of beer to be right and wise. As good citi- 
zens it was fitting that they should yield to 
the judgment of the majority. As honest 
men, it was fitting for the majority not to de- 
stroy without compensation, and to share 
with the few the burden of that change in 
public sentiment evidenced by the constitu- 
tional amendment. It will be said hereafter, 
to the glory of the State, that she pioneered 
the way to temperance ; to her shame, that at 
the same time she forgot to be honest and 
just, and was willing to be temperate at the 
expense of the individual.’’ 

It is not to be expected that the supreme 
court will directly repudiate its own prece- 
dents, but we think that these utterances by 
Justice Brewer may be taken to indicate that 
in the future, that court w:ll not sustain legis- 
lative acts impairing the value of property 
either by fixing charges for its use that are 
unremunerative or by forbidding uses essen- 
tial to its value, unless compensation to 
owners is provided for. Justice Brewer, of 
course, recognizes the existence of the police 
power and declares in unmistakable language 
that the government may regulate or destroy 
any use of property in the name of public 
morality, health or welfare; but he insists 
that this power involves as its complement 
‘the full, absolute and unqualified recognition 
and enforcement,’’ of the right of compensa- 
tion. 
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NOTES OF RECENT DECISIONS. 





Boycottinc—Insunction.—A decision of 
some interest as regards the law of boycot- 
ting was rendered by Mr. Justice Jenne in 
the English High Court of Justice, in the 
case of Haile v. Livingston. It appeared 
that the defendant, an officer of a shop as- 
sistants’ union, formed for the purpose of 
compelling the early closing of shops on one 
day in the week, posted or caused to be 
posted, bills calling on trades unionists and 
the public generally to refuse their custom to 
the shops of the plaintiff, a cheesemonger, or 
in the words of the bills, to ‘‘boycott Haile, 
cheesemonger, 288 Harrow road, the black- 
leg tradesman.’’ The plaintiff asked for an 
injunction restraining the defendant. from 
posting the bills. The judge, however, de- 
clined to grant the injunction on the ground 
that the plaintiff’s contention was not sup- 
ported by any decided authority, and that the 
acts complained of did not amount to intimi- 
dation. 





ConsTRUCTION OF TERM ‘‘FAMILY’’ IN RalL- 
roap Pass.—The word ‘‘family’’ has a most 
elastic meaning, stretching all the way from 
the wife, who may constitute the husband’s 
‘*family’’ to include all the relations who de- 
scend from a common ancestor or who spring 
from acommon root. In popular accepta- 
tion the term includes parents, children and 
servants, all whose domicile or home is ordi- 
narily in the same house and under the same 
management or head. The meaning to be 
given to the term depends upon the connec- 
tion in which it is used. The Supreme Court 
of Massachusetts was compelled to decide a 
novel point as to the meaning of the term in 
a railroad pass for a man and his ‘‘family,”’ 
in the case of Dodge v. Boston & Providence 
Railroad Company. The pass was in the 
shape of a deed of land in 1856 by its owner 
to the railroad company, wherein the com- 
pany covenanted that the ‘‘grantor and his 
family shall have and enjoy the rights of free 
passage on and over said railroad in the cars 
of said corporation, their successors and 
assigns, as long as the land and appurte- 
nances hereinbefore described shall continue 
to be used as a railroad for railroad purposes 
under the charter of said corporation.’’ The 
grantor had been nearly ‘forty years under 





the sod, with little or no opportunity for 
‘‘deadhead’’ operations on the surface roads, 
but his ‘‘family’’ personally appeared before 
the court in the form of a fair grandchild, 
Caroline E. Dodge, who earnestly pressed 
her claims to free transportation, quoting 
from law books, dictionaries and scripture as 
authorities. Her position was not sustained 
by the learned but unsympathetic court, and 
the heartless railway company will hereafter 
collect full fare. It was indeed fortunate for 
the company that the ‘‘dodge’’ didn’t work, 
as the precedent of a decision in favor of 
Caroline as a remote descendant of the 
grantor would probably have rendered the 
pass immortal. 





Witt—CuareGine Lecacres on Lanp.—In 
Turner v. Gibb, 22 Atl. Rep. 580, the New 
Jersey Court of Chancery decide: 1. The 
blending of the residue of the real and per- 
sonal estate in the residuary clause of a will, 
after pecuniary legacies, implies an intention 
on the part of the testator to charge the 
legacies on such real estate if the personal 
estate is not sufficient, and this implication 
will prevail unless such construction is re- 
strained or avoided by other words or pro- 
visions in the will. 2. The rule obtains 
whether interests in lands have already been 
given by the willor not. 3. That testator 
must have known the personal property to be 
insufficient is a circumstance to be considered 
in ascertaining his intention to charge legacies 
on land, but is not enough alone to effect 
such charge. 4. The facts that the legatees 
are of the blood of the testator, and that no 
other provision is made for them, are also in- 
dicative of intention to charge their 
legacies on land not specially devised when 
the personal estate is insufficient. From the 
opinion of the court which is quite long and 
full of authorities we extract the following: 

The resort, in aid of the construction charging the 
legacies on the land, to the extrinsic circumstance 
that at the time of the making of the will, the testator 
owned sufficient personal property which she after- 
wards converted into real estate, is in accord with the 
New York authorities cited, although the New Jer- 
sey rule would seem to be that an implication of such 
charge arises whenever, after the gift of pecuniary 
legacies, a disposition of real and personal estate is 
blended in the residuary clause, and the personal es- 
tate is inadequate. 

“The courts of New York do not follow the English 


decisions and infer an interest to charge legacies on 
real estate fromablending of the real and personal 
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property in a residuary clause as the rest and residue of 
testator’s estate, but give such effect if itis made to 
appear by extrinsic circumstances such as may, under 
the rules of law, be resorted to in the interpretation 
of written instruments, that it was the testator’s in- 
tention that the legacies should be charged on the land. 
(Brill v. Wright, 112 N. Y. 129, 19 N. E. Rep. 628; 
Hoyt v. Hoyt, 8 N. Y. 142; Scott v. Steb- 
bins, 91 N. Y. 605; Wiltsie v. Shaw, 100 N. 
Y. 191, 3N. E. Rep. 331; MeCorn vy. McCorn, 100 N. 
Y. 511, 3 N. E. Rep. 480; Jn re City of Rochester, 110 
N. Y. 159, 17 N. E. Rep. 740.) The fact that the tes- 
tator must have known that the personal estate was 
not sufficient to pay all the legacies is to be con- 
sidered in ascertaining his intention to charge them on 
the lands, and raises a strong presumption that such 
was his purpose. It is said in the case of Hoyt v. 
Hoyt, 85.N. Y. 142: “Itis assumed that no man, in 
making a final disposition of his estate, will make a 
legacy save with the honest, sober-minded intention 
that it shall be paid. Hence, when from the provis- 
ions of a will prior to the gift of legacies it is seen 
that the testatrix must have known that she had al- 
ready so far disposed of her personal estate as that 
there would not be enough to pay the legacies, it is 
reasoned that the bare fact of giving a legacy indicates 
that it shall be made from the real estate. And Vice- 
Chancellor Bacon, in Bray v. Stevens, 12 Ch. Div. 162, 
says: “I cannot impute to the testator such an ab- 
surdity—such a mockery—as to these legatees, as to 
give them legacies when he knew his personal estate 
had no means of satisfying them.’’ But in Johnson v. 
Poulson, 32 N. J. Eq. 390, Dodd, J., says: “Such 
however, is the presumption against a charge, unless 
distinetly imposed, that, though the insufficiency of 
the personal estate to pay legacies, when so made to 
appear, creates a strong impression in favor of her 
intention to charge them, yet, standing alone, itis not 
enough, as against heirs, to effect such a charge.” 
The legatees are grandchildren of the testatrix. The 
fact that the beneficiary is not a stranger, but of the 
testatrix’ blood, and that the legacy is the only provis- 
ions made for him, is entitled to great weight in as- 
certaining the intention, and also raises a presumption 
in favor of a charge on the real estate if the personal 
istinsufficient. (Hoyt v. Hoyt, 85 N. Y. 142-148; Van 
Winkle v. Van Houten, 3 N. J. Eq. 189.) 


CriminaL PracticE—ELEcTIONS—FRAUDU- 
LENT VotTinG—InFrorMATION.—In People v. 
Neil, 27 Pac. Rep. 260, the Supreme Court 
of California hold that an information charg- 
ing that ‘‘defendant fraudulently voted at an 
election when he was not entitled to vote,”’ 
though in the language of the statute, is not 
sufficient to state an offense, but must set 
forth the facts relied on to show fraudulent 
voting. Such information is also fatally de- 
fective unless it states the particular fact or 
facts showing that defendant was not entitled 
to vote. Fitzgerald, C., says: 


The only question presented for decision involves 
the validity of the information, on the ground that it 
is not direct and certain, for the reason that it 
omits to set forth the particular circumstances of the 
offense charged, and which are necessary to be alleged 
in order to constitute a complete offense under the 





law. Section 45 of the Penal Code, or rather that part 
of it upon which the information herein is founded, 
readsas follows: “‘Every person not entitled to vote, 
who fraudulently votes atany election * * * is 
guilty of afelony.” Section 1 of article 2 of our State 
constitution prescribes the qualifications and disabili- 
ties of electors, and sections 1083 and 1084 of the Polit- 
ical Code are in the exact language of this section of 
the constitution. The information, as we have before 
stated, charges the offense in the language of the Code, 
anc it is well settled, under our system of pleading in 
criminal cases, that this will generally be held to be 
sufficient; but where the particular circumstances of 
the offense are necessary to constitute a complete 
offense they should be stated and averred, and a fail- 
ure to do so will vitiate the information or indictment. 
Itis objected by appellant “that the allegation con- 
tained in the information that the defendant ‘fraudu- 
lently voted’ is insufficient, and this, notwithstanding 
those are the words of the statute.” In Hirschfield’s 
Case, 13 Blatchf. 331, it was said by Benedict, J., that 
“the ave1 ment that the accused fraudulently registered 
is insufficient, although those are the words of the 
statute. Something more must be stated in order to 
give the accused any proper notice of the charge which 
he is to meet. Itis impossible for the accused to 
determine, from this indictment, whether he is re- 
quired to show in his defense that he was twenty-one 
years of age, or to show that he residedin a certain 
place, or to show that he bore a certain name, or to 
show that he was a native, or that he wasa naturalized 
citizen, of the United States. An indictment under 
this statute should point out the fraud which it is 
supposed the accused committed, so that he can know 
what itis that he is called on to explain, and be en- 
abled to prepare his defense.’? And in People v. Mc- 
Kenna, 81 Cal. 159, 22 Pac. Rep. 488, it was said by Mr. 
Justice Patterson that ‘‘the question whether a thing 
has been done fraudulently is a matter of law, and an 
allegation of fraud, in general terms, presents no 
issuable fact.” “Itisa sound principle that an in- 
dictment charging fraud of any kind should aver with 
particularity the facts relied upon to show fraud. 
Many of the niceties and technicalities which existed 
under former methods of pleading are not allowed to 
prevail under the provisions of our Code, but the rule 
still exists that an indictment must be certain and clear 
as to ‘the particular circumstances of the offense 
charged, when they are necessary to constitute a com- 
plete offense.’” Jd. On the authority of that case it 
follows that the objection tothe information on this 
ground was well taken. 

It is further objécted that the information is fatally 
defective for omitting to state facts showing that the 
accused was not entitled to vote.” The facts which 
constitute a qualified elector are those which are pre- 
scribed by the sections of the constitution and the 
Political Code above referred to, and there are many 
causes of disqualification therein enumerated, but as 
to which one of them the defendant labored under 
the information does not disclose. The averment that 
the defendant was not entitled to vote is not the aver- 
ment of a fact, but ofa conclusion oflaw. The ma- 
terial facts necessary to be charged, and upon which 
this legal result, that he is not entitled to vote, is 
founded, are those facts prescribed by the constitution 
andthe Code as constituting the qualifications and 
creating the disabilities of electors. Mr. Bishop, in 
the first volume of his work on Criminal Procedure, 
(3d Eq. § 627), says: ‘*‘Whether one is a qualified voter 


or notis a result deduced by the law from the facts, 
and, though a statute may mention a legal result in 
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defining an offense, thisis not the province of an in- 
dictment. It must state the facts out of which such 
result comes: thus giving the defendant notice of what 
is charged against him, and putting upon the record a 
proper case for the adjudication of the court.” In 
People v. Standish, 6 Parker, Crim. R. 111, it is said: 
“Prima facie every white man of the age of twenty- 
one years is entitled to vote, and when he offers a vote 
it must be received, unless some fact is shown or ap- 
pears which disqualifies him; and, when charged with 
voting without being legally qualified, the indictment 
should show the fact or facts which disqualify him.” 
To the same effect are State v. Moore, 27 N. J. Law, 
105; State v. Tweed, Jd. 111; Gallagher vy. State, 10 
Tex. App. 469; Pearce v. State, ‘1 Sneed, 63; Gordan v. 
State, 52 Ala. 308; U. S. v. Hirschfield, 13 Blatchf. 331; 
Quinn v. State, 35 Ind. 487. When these cases were 
decided, the statutes of most of those States were sub- 
stantially the same as ourown. The principal cases 
to the contrary are State v. Douglass, 7 Iowa, 414; 
Com. v. Shaw, 7 Mete. (Mass.) 52; State v. Marshall, 
45 N.H. 281; U.S. v. Quinn, 12 Int. Rev. Rec. 153. 
Upon a careful examination of these cases on this 
point, we are satisfied with the reasoning and the con- 
clusion reached in the former. It therefore follows 
that the information is fatally defective in omitting to 
state the particular fact or facts showing that the de- 
fendant was not entitled to vote. 


PARTNERSHIP—GIVING NOTE AFTER ExXpPI- 
RATION.—In Leithauser v. Baumeister, de- 
cided by the Supreme Court of Minnesota, it 
appeared that one member of a copartner- 
ship which had been dissolved agreed with 
his copartners to individually pay and be re- 
sponsible for a certain copartnership debt. 
The creditor, with knowledge of such facts, 
accepted a note given in the copartnership 
name by the partner individually liable as 
aforesaid, extending the time for payment. 
It was held that no authority to execute such 
note in the copartnership name existed ; 
that the liability of the other partners, under 
the circumstances, were merely that of sure- 
ties, and that they had been discharged by 
such extension without their consent. The 
following is from the opinion: 

We think that the case showed, contrary to the 
finding of the court, both that Comes had assumed the 
obligation, as respects the other defendants, of paying 
this debt, and that the plaintiff was informed of it 
when he took from Comes the note, in form expressing 
the obligation of the partnership, payable at a future 
day, at a rate of interest in excess of what the law 
would allow in the absence of express agreement. 
These facts are material. While such an agreement 
between the joint debtors, to which the plaintiff was 
not a party, could not prejudice him or affect his right 
of action against them all, yet it would affect the rights 
of the parties growing out of any new contract which 
he, having knowledge of such agreement between the 
defendants, might thereafter make with one of them. 
When Comes took upon himself the legal obligation of 
the defendantx to pay this debt, they occupied towards 
him the position of sureties; and the creditor, know- 





ing the fact, should not be allowed to make a new 
contract extending the time for payment, without 
their consent. (Millerd v. Thorn, 56 N. Y. 402; Smith v. 
Sheldon, 35 Mich. 42; Oakley v. Pasheller, 10 Bligh, N. 
S. 548, 589.) If the plaintiff knew that Comes had 
thus assumed the payment of this debt, he must be 
deemed to have known that the mere general partner- 
ship relation which he may have supposed to be stil! 
existing did not authorize Comes to give the note of 
the partnership for a debt which it had become his 
own personal obligation to pay. While the note, taken 
under those circumstances, would not be obligatory 
on the other defendants, it would be enforceable 
against Comes, and would be effectual, as between the 
plaintiff and Comes, as a new contract, to extend the 
time for the payment of the debt (Wheaton v. Wheeler, 
27 Minn. 464, 8 N. W. Rep. 599), and that would re- 
lease the other defendants (see authorities above 
cited), even though there be no proof as to what, if 
any, injury the sureties may have suffered. (Rees v. 
Berrington, 2 Ves. Jr. 540; Miller v. McCan, 7 Paige, 
451; Calvo v. Davies, 73 N. Y. 211, 216.) It may be that 
ifthe plaintiff had not known of the agreement be- 
tween the defendants, and if he could be deemed to 
have supposed that the note was rightfully given as 
the note of the partnership, the result would have 
been different. (Agnew v. Merritt, 10 Minn. 308, Gil., 
242.) 


STaTUTE OF FRAuDS— EMPLOYMENT FROM 
Montu To Mont. In Kiene v. Shaefling, 
49 N. W. Rep. 773, the Supreme Court of 
Nebraska decided that a verbal contract of 
employment, to be void by the statute of 
frauds, must be one that from its terms the 
parties did not intend should be completed 
within the year, and that a contract of em- 
ployment from month to month although con- 
tinued for three and a half years, is not 


within the statute. Maxwell, J., says: 

The plaintiff asked the following instruction: “You 
are instructed that an oral contract which by its terms 
cannot be performed within one year is void. If 
therefore, you find from the evidence that a contract 
was made between the plaintiff and the defendant, 
notin writing, by the terms of which the defendant 
was to work for the plaintiff for a longer time than one 
year, the defendant would be entitled only to such 
compensation as his services were reasonably worth. 
The value of such services in that case you are to de- 
termine from the evidence, and, if less than the amount 
defendant has received from the plaintiff, you will 
find for the plaintiff, and assess his damages at the 
amount of the excess so received.” This the court 
refused to give, and such refusal is now assigned for 
error, and is the principal ground on which a reversal 
is sought. 

The instruction was properly refused. The statute 
only applies to contracts which cannot be fully per- 
formed, according to the intent of the parties, within 
the year. Tobe void, the contract must be one that 
by its very terms shows that it was not to be completed 
within the year. Fenton v. Emblers, 3 Burrows, 1278; 
Boydell v. Drummond, 11 East, 142; Roberts v. Tuck- 
er, 3 Exch. 682; Eley v. Positive, etc., Co.,1 Exch. 
Div. 20; Giraud v. Richmond, 2 C. B. 835; In re Pen- 
treguinea Fuel Co.,4 De Gex, F. & J. 541; Walker v. 
Johnson, 96 U.S. 424; Hinkle v. Fisher, 104 Ind. 84 
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3 N. E. Rep. 624; Insurance Co. v. Greene, 77 Ind. 590; 
Saunders v. Kastenbine, 6 B. Mon. 17; Farwell v. 
Tillson, 76 Me. 227; Lawrence v. Cooke, 56 Me. 187; 
Herrin v. Butters, 20 Me. 119; Linscott v. McIntire, 15 
Me. 201; Somerby v. Buntin, 118 Mass. 279; Chaffe v. 
Benoit, 60 Miss. 34; Kimmins v. Oldham, 27 W. Va. 
258; Day v. Railroad Co., 22 Hun, 412; 8 Amer. & Eng. 
Enc. Law, 688. A somewhat similar question was 
before the Supreme Court of Minnesota in Manufactur- 
ing Co. v. La Du, 31 N. W. Rep. 938. In ithat case 
there wasan oral contract of employment for five 
years, which was terminated, on account of sickness, 
in two years. The court held that, although the con- 
tract was void, yet, in so far as it had been voluntarily 
executed, the terms thereof would govern as to the 
compensation. Inthe case at bar, so faras appears, 
the employment was from month to month, and the 
contract could have been terminated at the expiration 
ofany montb. The fact that the defendant continued 
in the plaintiff’s employment for three years and a 
half does not, of itself, make the contract one for more 
than a year. 


ELectric RatLways — TELEPHONE — In- 
JUNCTION— INTERFERENCE.— Cases involving 
a conflict of interests between telephone and 
electric railway companies are becoming 
more numerous. The Supreme Court of 
New York, in Hudson River Tel. Co. v. 
Watervliet Turnpike and Railroad Co., 15 N. 
Y. Supp. 752, considered the question, and 
seems to have held in opposition to the later 
current of authorities. The decision in that 
case was that a grant by the legislature and 
municipal authorities to a street railway 
company, to ase electricity as a motive power, 
though it does not designate the particular 
system by which the power is to be supplied, 
does not give the company aright to use a 
system by the use of which the electricity will 
pass from the street and interfere with the 
current of a telephone company, which has 
previously lawfully erected its poles and wires 
on private property, where there are other 
systems which might be used by the railway 
company at a greater expense, but at less 
additional expense than would be required 
for the telephone company to change its 
system. When a street railway company 
is about to use electricity as a motive 
power, to be supplied by a system which will 
allow the current to escape to the wires of a 
telephone company, erected on private prop- 
erty, and to continuously interfere with and 
injure the business of the telephone company, 
an injunction will lie, there being no ade 
quate remedy at law. From the lengthy 


opinion of the court we quote the following: 
It will be observed in this case that the language in 
the legisiative and municipal grant of authority to the 





defendant relates only to the power to be used by it, 
and specifies no particular mode of its application. 
Ifthe single trolley system was the only method of 
applying electricity as a motive power to cars, then the 
authority to use electricity might be said to contain an 
authority for the use of that system, notwithstanding 
its injurious effect upon others, provided the legisla- 
ture has the constitutional power to grant a right toa 
corporation to invade private rights or destroy the 
property of other corporations or individuals; but, as 
the case discloses that the single trolley system is not 
the only method of applying electricity as a motive 
power for the propulsion of railroad cars, we are not 
called upon to examine the constitutional question. 
The referee having found that all injury to the plaint- 
iff’s business and property can be obviated by the 
adoption of the double trolley system or storage bat- 
tery system, it follows that enjoining the use of the 
single trolley system would not deprive the defendant 
of the,use of electricity as its motive power, but leave 
it in the beneficial enjoyment of the grant by the leg- 
islature and of the ordinance of the common council, 
neither of which confines the grant of the use of 
electricity to the single trolley system. The defendant 
having it in its power to avail itself of the use of 
electricity, conferred by the statute and ordinance, in 
a manner in which the rights ofthe plaintiff would 
not be affected injuriously, cannot be permitted to 
justify an injury to the plaintiff under such statute 
and ordinance. Inthe case of Hillv. Managers, 4 Q. 
B. Div. 483, the act of parliament authorized the erec- 
tion of an asylum for infirm and insane paupers in the 
Metropolitan asylum district in London, to be desig- 
nated by the “poor-law bo.rd,’” and authorized the 
purchase and leasing and fitting upa building for 
that purpose. The act referred to small-pox patients 
as amongthe class of personsto be provided for. 
Under this act the managers erected a hospital in close 
proximity to the plaintiff’s house, which the jury de- 
clared a nuisance. No precise definite site was fixed 
by the act of parliament, except a general designation 
of the Metropolitan asylum district in London. The 
commissioners might have selected a site which would 
not have injured the plaintiff. The defendant sought 
to justify under the act. But it was held that the 
statutory sanction sufficient to justify the commission 
of a nuisance must be expressed; that the particular 
land or site for the hospital must have been defined in 
the act; that it must appear by the act, while defining 
certain general limits, that it could not be complied 
with at all without creating the nuisance. Lord Wat- 
son used this language: “If the order of the legislature 
can be implemented without nuisance, they cannot, in 
my opinion, plead the protection of the statute; and, 
on the other hand, it is insufficient for their protection 
that what is contemplated by the statute cannot be 
done without nuisance, unless they are also able to 
show that the legislature has directed it to be done. 
Where the terms of the statute are imperative, but 
submissive, when it is left to the discretion of the 
persons empowered to determine whether the general 
powers committed to them shall be put in execution 
or not, I think the fair inference is that the legislature 
intended that discretion to be exercised in strict con- 
formity with private rights, and did not intend to 
confer license to commit nuisance in any place which 
might be selected for that purpose.” The reasoning 
and conclusion of the court of queen’s benchin the 
above case was adopted and fully acquiesced in by the 
court of appeals in the case of Cogswell v. Railroad 
Co., supra. The rule, therefore, seems settled and of 
universal application that whena grant is given by 
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the legislature to conduct a business in the conduct of 
which two or more ways exist, and by oneof which 
the rights of others will be injuriously affected, and 
by the adoption of the other methods other parties 
will not be injured, a court of equity will interfere, and 
enjoin the use of the mode by whichthe rights of 
others will be injuriously affected. Weare cited to 
numerous cases by the learned counsel for the defend- 
ant where itis held that injuries remote and conse- 
quential must be submitted to by the citizen in the 
march of public improvements, and that the injury in 
such cases is damnum absque injuria; such as building 
docks in navigable rivers, cutting down on the line of 
abutting {premises in excavating for public streets, 
and the like; but I have found no case like this, where 
the injury is direct and not remote, and where the act 
has not been ordered by the legislature, where the 
court has refused relief or redress to the party injured. 
It is also urged by the learned counsel for the de- 
fendant that, as the electrical system to be used by the 
defendant inthe propulsion ofits cars has not been 
defined by the legislature, it must be left to the de- 
termination of the defendant as to what method or 
system it will adopt, and that the power of selection is 
not the subject of review. The doctrine, when applied 
to public bodies and municipalities, is sound, and 
supported by authority; but I think with private cor- 
porations and individuals a different rule obtains, and, 
while they may adoptsuch devices as they please, so 
long as their selection does not affect the rights of 
others, they are bound so Jo use their own as not to 
injure others. An individual may use for his own 
purposes a powerful, ferocious, and dangerous ani- 
mal; but he must do so at his peril, and, if others are 
injured by such animal, known bythe owner to be 
dangerous, no one would question the liability of the 
owner. But it is also said that the defendant has se- 
lected the best known method, and therefore cannot 
be interfered with in its use. It is true that the re- 
feree has found thatthe system ofthe defendant in 
the use of electricity as a motive power is the most 
efficient and economical system in use. It is equally 
true that the plaintiff’s system of telephoning is shown 
to bethe usual and approved method, and it is not 
claimed that its use in any way injures the business of 
the defendant. Assuming, as we must, that each 
company, within their chartered privilege, isin the 
pursuit of laudable and useful business, no reason is 
perceived why they should not each be accorded the 
protection guarantied by law to other business and 
pursuits, and in like manner be subject to the duties 
and obligations imposed by law. Wood in his Law of 
Nuisances, defines such rights and obligations as 
follows: “Every person who, for his own benefit, 
profit, or advantage, brings upon his premises, and 
collects and keeps there, anything which; if it 
escapes, will do damage to another, (subject to some 
exceptions for industrial interest), is liable for all 
consequences of his acts, and is bounl at his 
peril to confine and keep it upon his own premises.” 
Wood, Nuis. p. 115,§ 111. We see no reason why this 
principle is not applicable to the parties in action. 








BIGAMY. 


Il. 


Cohabitation, Repute and Holding Them- 
selves out as Husband and Wife.—Undoubt- 
edly in civil cases, where the object is to 
establish the legitimacy of children, or, ina 
divorce suit, to establish the existence of the 
marriage relation between the parties,' and 
in criminal cases, where such evidence would 
tend to sustain the presumption of innocence, 
evidence that the parties had held themselves 
out to the world as husband and wife, co- 
habited together as such and raised children, 
and, probable general repute, would be suf- 
ficient to establish marriage. Such evidence 
is not sufficient in an action for criminal con- 
versation ;? and, as from such evidence there 
arises simply a presumption of marriage, it 
should not be held to be sufficient to estab- 
lish an actual, valid marriage, when it comes 
in direct, antagonistic contact with the pre- 
sumption of innocence, and would have a 
tendency to convict the party of a crime ;° 
but it might be admissible as corroborative 
of other competent evidence tending to prove 
a valid marriage.‘ Yet in the case of Com. 
v. Hurley, it was held that ‘‘evidence that a 
woman occupied the same bed with the de- 
fendant in this tenement and was seen getting 
dinner and doing other household duties 
there in his absence is competent to prove 
her to be his wife.’’ And in Green v. State,°® 
the court said: ‘‘Marriage may be proved by 
cohabitation and the confession of the par- 
ties.’”? 

Confessions or Admissions of Defendant.— 
In cases of this character the first and second 
marriages, I presume, constitute the corpus 


1 Murray v. Murray, 6 Oreg. 26. 

2 Jacobson v. Siddal, 12 Oreg. 280. 

8 State v. Johnson, 12 Minn. 476; State v. Armstrong, 
4 Ib. Hl, 14 Am. & Eng. Ency. of Law, 530. 

4 Contra, State v. Johnson, supra. 

5 14 Gray, 411. 

659 Ala. 68, 70. 

7 To the same effect, see, Com. v. Jackson, 1 Bush, 
679, 21 Am. Rep. 225; Dumas v. State, 14 Tex. App. 
464, 46 Am. Rep. 241; Halbrook v. State, 34 Ark. 511, 
36 Am. Rep. 17. And even by admissions of defendant, 
ifjury believe that he admitted a valid marriage. 
Williams v. State, 54 Ala. 131, 25 Am. Rep. 665; Parker 
v. State, 77 Ala. 47, 54 Am. Rep. 43; Wolverton v. 
State, 16 Ohio, 173,47 Am. Dec. 373; Cook v. State, 11 
Ga. 53, 56 Am. Dec. 410; State v. Libbey, 44 Me. 469, 
69 Am. Dec. 115; Finney v. State,3 Head, 544;. State 
v. Hughes, 35 Kan. 626,57 Am. Rep. 195; Cameron v. 
State, 48 Am. Dec. 115. 
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delicti. It is held, however, by some courts 
that these marriages may be proved by the 
admissions or confessions of the defendant ;° 
but there is a general rule of law that admis- 
sions or confessions of a defendant are not 
sufficient to convict, unless there be other 
evidence of the corpus delicti, or body of the 
offense with which the defendant is charged. 
Thus, it is said in Harris vy. State,’ ‘‘the 
corpus delicti consists not merely of an ob- 
jective crime, but also of defendant’s agency 
in the crime; and, unless it is proved in 
both these respects, a confession by the de- 
fendant is not of itself enough to sustain a 
conviction.’’"” If there is no evidence of the 
corpus delicti, except the confessions of the 
prisoner, the court should direct the jury to 
render a verdict of not guilty,” and the 
corpus delicti must be proved independently 
of extrajudicial confessions, and beyond a 
reasonable doubt.” ‘‘Confessions are divided 
into two classes, namely, judicial and extra- 
judicial.’’ Judicial confessions are those 
which are made on open court; extrajudicial 
confessions are those which are made out of 
court. Judicial confessions are sufficient to 
sustain ‘‘a conviction, even if to be followed 
by a sentence of death.’’* But the general 
rule in the United States is that the prisoner’s 
confession (extrajudicial), when the corpus 
delicti is not otherwise proved, is insufficient 
for his conviction, ‘‘and this opinion certainly 
best accords with the humanity of the crim- 
inal code, and with the great degree of 
caution applied in receiving and weighing the 
evidence of confessions in other cases.’’® 
Burrill adds: ‘‘From this it might be inferred 
that a confession, with proof of a corpus 
delicti, was sufficient for a conviction; and 
in some cases the rule is so laid down. But, 
in others, additional corroborating circum- 
stances seem to betequired.’’ If, then, in 
other criminal cases, confessions or admis- 
sions, made out of court, are not sufficient to 


8 State v. Nadal, 29 N. W. Rep. 679, 69 Iowa, 478, 
and cases cited in note 38. 

*19 Am. St. Rep. 83, 28 Tex. App. 308. 

10 See, also, Matthews v. State, 55 Ala. 187, 28 Am. 
Rep. 698; State v. German, 54 Mo. 526,14 Am. Rep. 
481. 

11 People v. Jones, 31 Cal. 565. 

12 Pitts v. State, 43 Miss. 472. 

8 Burrill’s Cir. Ev. 496. 

41 Greenl., on Ev. § 216. 

15 Td. § 217. 

16 Burrill’s Cir. Ev., 499 and notes. 





warrant and sustain a conviction, there can 
certainly be no good and valid reason why 
one, who is charged with the crime of 
bigamy should be convicted on proof of 
confessions only, and without independent 
and additional evidence of the corpus delicti. 

Second Marriage.—The proof of the second 
marriage is governed by the same rules as 
the first, and there must be evidence of an 
actual, valid marriage, except in those States 
where the statute expressly provides that 
where a party, who has a husband or wife 
living, marries another, or lives or cohabits 
with another as husband or wife, such person 
shall be deemed guilty of bigamy. There it 
is not necessary to prove a valid second mar- 
riage, but proof that the defendant lived and 
cohabited with another as husband or wife 
will be sufficient. 

Having a Husband or Wife Living and not 
Divorced.—The first and second marriages 
having been satisfactorily proved, and it ap- 
pearing that the first wife was alive at a 
period within the time limited, but from two 
to seven years prior to the second marriage, 
will this evidence be sufficient to warrant a 
verdict of guilty, or will it sustain such a 
verdict, if rendered? Or must the prosecu- 
tion prove the first wife to have been alive at 
the time of the celebration of the second 
marriage? In other words, will the pre- 
sumption that the first wife still lives and 
that the marriag2 relation still exists prevail 
over the presumption of innocence and the 
presumption of the legality of the second 
marriage? In the American and English 
Encyclopedia of Law,” it is said: ‘‘A party 
is, independently of statute, presumed 
alive for seven years after he is last 
heard from. After seven years he is pre- 
sumed dead. * * * But in marriage 
cases the presumption of life often conflicts 
with that of innocence ;'* as where a husband, 
believing his wife dead, but having heard 
from her within seven years, marries again.” 
In such cases the two presumptions neutralize 


7 Vol. 14, page 521. 

18 Citing, Dixon v. People, 18 Mich. 84, and Gibsow 
vy. State, 38 Miss. 313. 

19 Citing, Reg. v. Lumley, Law R.1. C. C. 196, where 
it was held that there was no presumption of law 
either in favor of or against the continuance of life, 
but that it was a question for the jury, as a matter of 
fact, whether or not the first wife was alive at the date 
of the second marriage. 











414 


THE CENTRAL LAW JOURNAL. 


No. 22 








each other,” and the court (judge or jury) de- 
cides as a matter of fact whether or not at the 
time of the second marriage the first wife 
was alive ;” the leaning however is generally 
towards the presumption of innocence.’’” 
‘‘The mere fact that there are no circum- 
stances leading to the inference that the absent 
party has died, does not raise a presumption 
of law that such party is alive. The prosecution 
must satisfy the jury that, as a matter of fact, 
such party is alive.’’* And Field, J., in 
Montgomery v. Bevans,” said in substance, 
that in criminal cases, the presumption of 
innocence would prevail as against the pre- 
sumption of life. 

It is apparent, therefore, that in prosecu- 
tions for bigamy, there is no presumption of 
law that the first wife was alive at the date of 
the second marriage, arising from the fact 
that she was shown to have been alive, but, 
on the contrary, the presumption will be that 
she was then dead, otherwise the presumption 
of life would countervail not only the pre- 
sumption of innocence, but also that of the 
validity of the second marriage. 

Defenses.—If the prosecution should be 
successful in proving beyond a reasonable 
doubt a valid first marriage, a second mar- 
riage valid in form, and that the first wife 
was living at the time of the celebration of 
the second nuptials, what defense, if any, 
can the defendant interpose to protect him- 
self against a verdict of guilty for the out- 
rage upon society which the prosecution has 
shown to have been committed? Ignorance, 
pure and simple, as to whether or not the 
first husband or wife was alive, or had ob- 
tained a divorce, as well as obtaining a 
divorce which was fraudulent and void, I 
presume would not be a defense. True it is 
that, while not knowing that the decree of 
divorce was void, would be ignorance of law, 
which excuses no one, and ignorance upon 
the other propositions would be ignorance of 
fact, which generally excuses, yet the usual 
holding in cases of this character has been 
that ignorance of fact, so far at least 
as these facts are concerned, will not excuse. 
Wfil, then, a reasonable and well-founded 


20 Bish. on Stat. Crimes, § 611. 

21 Citing, Kelley v. Drew, 12 Allen, 107, 110. 

2 Murray v. Murray, 6 Oreg. 17. 

231 Roscoe’s Cr. Ev., 469; People v. Feilen, 41 Am. 
Rep. 258, 58 Cal. 218. 

% 1 Sawyer, 666. 





belief that the former spouse was dead, or 
had obtained a divorce, at the time of the 
second marriage be a complete defense? And 
will there be a presumption of divorce in 
support of the presumption of innocence? 
Ist. Divorce —(a) Valid Divorce. — Mr. 
Bishop says :* ‘‘When the indicted party re- 
lies on a dissolution of the first marriage by 
divorce, he should prove it; or at least, bring 
forward circumstances raising a presumption 
of it,’’ as explained by the author elsewhere.” 
If a valid divorce has been granted in the 
State where the criminal action is pending, it 
can easily be proved by a certified copy of 
the record; and, if granted in some other 
State or territory, it can be proved by a copy 
of the record certified to as provided by act 
of congress; or in-accordance with the statu- 
tory requirements of the place of trial; and, 
in either instance will be a complete defense. 
(6) Invalid Divorce.—‘‘The validity of a 
decree being a question of law, one’s knowl- 
edge of which is conclusively presumed, a 
divorce invalid in law will not avail him.’’”’ 
As stated by Mr. Bishop, every man is 
presumed to know the law (a violent pre- 
sumption indeed), and he is presumed to 
know whether, if a divorce has been grante‘, 
the proceedings were legal and the divorce 
valid. The general rule of law is that fraud 
vitiates every proceeding into which it enters, 
and if adivorce has been fraudulently ob- 
tained in a court, which had no jurisdiction 
of the parties, or of the subject-matter of the 
suit, it will be absolutely void, and cannot 
avail as a‘defense to a charge of bigamy.” 
(c) Reasonable Ground to Believe Divorce 
Granted.—Mr. Bishop says: ‘But, since 
men who are duly cautious, and otherwise 
mentally free from blame, may lawfully act 
on facts as they appear, the erroneous belief 
of a divorce, founded on proper inquiry con- 
ducted with due care, may be shown in de- 
fense the same as though it truly existed.’’” 


2 Bishop on Stat. Cr. § 609. 

261 Bishop on Marriage and Divorce, §§ 514, 518. 

27 Bishop on Stat. Cr. § 609, citing, Davis v. Com., 13 
Bush. 318. 

2% State v. Whitcomb, 2 N. W. Rep. 971, 52 Iowa, 85; 
Hood v. State, 56 Ind. 263,26 Am. Rep.’ 21; Sewall v. 
Sewell, 122 Mass. 156, 28 Am. Rep. 299; People v. 
Dawell, 25 Mich. 247, 12 Am. Rep. 260; People v. 
Baker, 76 N. Y. 78, 32 Am. Rep. 274; Tucker v. Peo- 
ple, 13 N. E. Rep. 809, 812, 122 Ill. 583; Murray v. 
Murray, 6 Oreg. 17. 

29 Bishop on Statutory Crimes, § 609, citing, Squire 
v. State, 46 Ind. 459. 
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Even in taking human life a man has a right 
to act upon appearances as they present 
themselves to him as a reasonable man, and 
having done so, he cannot be found guilty of 
murder because appearances turned out to 
be false and he was deceived thereby, if he 
would have been guiltless if facts and circum- 
stances had been in reality what they ap- 
peared to be; and I can see no good reason 
why a man who has married a second time, 
and who, prior to such second marriage, had 
instituted diligent inquiry, and, based upon 
appearances which would have satisfied any 
reasonable man, believed that a valid divorce 
had been granted to his first wife, should not 
be entitled to an acquittal on this defense in 
law, just as he would have been if his infor- 
mation had been strictly correct. The 
tendency of judicial decisions is in this di- 
rection.” And in some of the cases cited in 
note 30 it was held that the presumption of 
divorce would obtain in aid of the presump- 
tion of innccence, rather than a presumption 
of the continuance of the marriage relation, 
which would result in holding one party 
guilty of the crime of bigamy.* 

Death of Spouse—Defendant’s Belief in.— 
It seems from the authorities already cited 
that there is no presumption of law that the 
absent husband or wife is dead, unless he or 
she has been absent and not heard from for 
the length of time prescribed by statute. It 
seems also in a criminal case at least, that 
proof that the absent husband or wife was 
heard from not later than two or three years 
prior to the second marriage is not sufficient 
to convict, and that there is no presumption 
that she was alive at the time of the second 
marriage.” But, if the courts will presume 
a divorce so that the second marriage may be 
considered inncocent rather than criminal, 
why should they not for the same purpose 
presume that the marriage has been dissolved 
by death, where the absent spouse has not 


30 State v. Stank, 10 Cin. Law Bul., 16; Watson v. 
State, 13 Tex. App. 76; Boulden y. McIntyre, 21 N. E. 
Rep. 445, 119 Ind. 514; Blanchard v. Lambert, 43 Iowa, 
228,22 Am. Rep. 245; Coal Run Coal Co. v. Jones’ 
Adm’x, 8N.E. Rep. 865, 868; approved in 22 N. E. 
Rep. 89; Jobnson v. Johnson, 3 N. E. Rep. 282, 114 Ill. 
617; In re Edwards, 10 N. W. Rep. 793, 795, 58 Iowa, 
431. 

81 See, also, 14 Am. & Eng. Ency. of Law, 521, note 
4 


% 1 Roscoe’s Cr. Ev., 469; People v. Feilen, 58 Cal. 
218, 41 Am. Rep. 258. 





been heard from for a considerable length of 
time, or has not been shown to be alive 
within a period of several years, instead of 
leaving the question to be determined as one 
of fact by the jury, and then, after the jury 
has returned a verdict of guilty (and thereby 
found in favor of the continuance of life), 
and judgment has been rendered thereon, 
reverse the judgment on appeal and remand 
the case for a new trial because the evidence 
was not sufficient. Ifthe jury is the exclu- 
sive judge of the weight of the evidence and 
of the credibility of the witnesses (as is gen- 
erally held),® their finding is conclusive and 
not subject to be reviewed on appeal, unless 
there was a failure of proof, and the verdict 
was evidently the result of passion and prej- 
udice. Let the presumption be one of law 
and not one of fact, or let the courts refuse 
to interfere with the verdict of the jury, 
where there is evidence from which it can be 
inferred that the absent party is still alive. 
It is better that a question be finally settled 
and determined, though the determination be 
erroneous, than for it to be left in an unset- 
tled condition, and so that parties can never 
know just what they can rely on, but be com- 
pelled to await the determination of the par- 
ticular proceeding in which the question 
arises, and which, when determined, settles 
the question for that proceeding, but cannot 
be relied on as a precedent in any other case. 
But as the courts will allow, as a defense, a 
belief based on reasonable grounds, that a 
divorce has been duly granted, so it seems 
also, they will allow as a complete defense a 
belief in the death of the former husband or 
wife, if that belief is formed after diligent 
inquiry, and the appearances are such as 
would warrant a reasonable man so to be- 
lieve. Thus it was held in Reg. v. Tolson,™ 
that ‘‘a bona fide belief on reasonable grounds 
in the death of the husband at the time of 
the second marriage afforded a good defense 
to the indictment, and that the conviction 
was wrong.’’® 

Thus it will be seen that, in cases of this 
character although the defendant may be un- 
questionably guilty, it will be a very difficult 
matter to establish his guilt beyond a reason- 

83 State v. Fitzhugh, 2 Oreg. 230; State v. Clements, 
15 Oreg. 243. 

% 12 Crim. Law Mag. & Rep. 96. 


% Reg. v. Moore, 13 Cox, 544,3 Crim. Def. 509; 
Bishop on Stat. Crimes, § 596a,3 Crim. Def. 601, § 187. 
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able doubt ; for it seems that the prosecution, 
if it attempts to make the necessary proof by 
record evidence, must prove: 

1. The laws of the State or territory, where 
the alleged first marriage was celebrated, on 
the subject of marriage. 

2. That the record of which a certified 
copy is offered, was required to be kept by 
the laws of such State or territory, and that 
the officer certifying was the legal custodian 
of such record. 

3. The identity of the parties. 

4. In all probability, the authority of the 
party purporting to have solemnized the mar- 
riage to do so. 

5. The second marriage, or a living and 
cohabiting together as husband and wife 
without an actual, valid marriage. 

6. That the first spouse was alive at the 
time of such second marriage, or at the time 
of such living and cohabiting together, and 
this must be proved as a matter of fact; it is 
not a presumption of law. 

7. The copy of the record must be certified 
in the manner required by the act of con- 
gress, or the statute of the territory or State 
where the trial is had. 

If the first marriage is proved by an eye- 
witness, then, in lieu of the second require- 
ment above set forth, 1t must appear as fol- 
lows. 

2nd. That the witness saw a ceremony 
performed between the party named and the 
defendant, that the person performing such 
ceremony was generally recognized as, and 
reputed to be, an officer or person authorized 
by law to solemnize marriages, and that the 
ceremony was such as was usually performed 
under similar circumstances in that jurisdic- 
tion and was generally considered valid and 
binding. 

First Wifeas Witness.—Under no circum- 
stances can the first husband or wife be a 
witness against the defendant ;* unless by 
consent of the defendant, or where the crime 
charged is personal violence by one upon the 
other.” But the incompetency to testify, be- 
cause of the marital relation, extends only to 


% Turpin v. State,55 Md. 462, 477; Byrd v. State, 
57 Miss. 243, 34 Am. Rep. 440; Hussey v. State, 87 
Ala. 121, 6 South. Rep. 420; Salter v. State, 9 South. 
Rep. 550; Wharton’s Cr. Ev. §§ 390, 397; Bassett v. U. 
8., 11 Sup. Ct. Rep. 165. 

37 Finney v. State, 3 Head, 544; Johnson v. State, 61 
Ga. 305. 





the lawful wife ;* therefore, a valid first mar- 
riage having been proved, the alleged second 
wife is a competent witness, because the 
‘talleged second wife is no wife at all.’’® 
The statute of Utah is in substance that either 
husband or wife is a competent witness 
against the other ‘‘in a proceeding for a crime 
committed by one against the other.’’ In 
Iowa and Nebraska, under similar statutes, 
the courts have held that the husband or wife 
is a competent witness against the other in a 
criminal proceeding for bigamy or adultery ;* 
on the other hand the courts of Texas and 
Minnesota have held that, by the use of these 
words, no departure from the common law 
rule was intended, and that neither husband 
nor wife was competent as a witness against 
the other.1 Such also seems to have been 
the holding of the California court.” And 
the Supreme Court of the United States, in a 
case appealed from the territory of Utah, fol- 
lowed the holding in Minnesota, Texas and 
California.* 

The Indictment.—Where the exceptions as 
to absence and divorce are contained in a 
subsequent section of the statute, they nor 
either of them need be negatived in the in- 
dictment.* And it is presumed that, as in 
other cases where the offense is defined by 
statute, if the indictment follow the language 
of the statute it will be sufficient.” 

D. R. N. Biacksurn. 


38 Williams v. State, 44 Ala. 24. 

39 Martin v. Martin, 24 Ala. 86. 

# State v. Sloan, 55 Lowa, 217, 7 N. W. Rep. 516; 
Lord v. State, 17 Neb. 526, 23 N. W. Rep. 507. 

41 State v. Armstrong, 4 Minn. 335; Compton v. 
State, 13 Tex. App. 274; Overton v. State, 43 Tex. 616. 

42 People v. Langtree, 64 Cal. 259; People v. Mul- 
lings, 83 Cal. 138, 23 Pac. Rep. 229. 

43 Bassett v. U. S., supra. : 

44 State v. Abbey, 26 Vt. 60,67 Am. Dec. 754; State 
v. Tamler, 19 Oreg. 528, 25 Pac. Rep. 71; State v. 
Kansas City, S. & M. R. Co., 16S. W. Rep. 567. 

4 State v. Sam, 14 Oreg. 347; State v. Lee, 17 Oreg. 
489. 








WOMEN LAWYERS—ADMISSION TO PRACTICE. 


IN RE THOMAS. 





Supreme Court of Colorado, Sept. 14, 1891. 


1. The common law disabilities of women being re- 
moved in Colorado by legislation there is no reason 
in the absence of statutory prohibition why they 
should not be enrolled as attorneys. 


2. The provision of Const. Colo. art. 7, § 6, that ‘‘no 
person except a qualified elector, shall be elected or 
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appointed to any civil office in the State” does not 
apply to attorneys at law and will not be held to ex- 
clude women from admission to the bar. 


HELM, C. J.: Petitioner, Mrs. Mary 8S. Thomas, 
asks to have her name placed upon the roll of at- 
torneys practicing before this and other courts of 
the State. She tenders credentials attesting the 
prescribed professional qualifications, and a 
compliance with all express requirements of the 
statute and rules of court regulating access to the 
legal profession. The question is therefore 
squarely presented, are women entitled to admis- 
sion to the bar of this State on equal terms with 
men? By ancient and universal usage, women 
have been denied the right to practice before the 
English courts. The two orthree exceptions cited 
in petitioner’s brief, such as that of Anne, coun- 
tess of Pembroke, are not well authenticated. 
During the early history of this country a like 

~ *»sion from the profession generally prevailed, 
though a few instances are recorded, asin the 
case of Margaret Brent, also mentioned in peti- 
tioner’s brief, where they were permitted to ap- 
pear specially in particular proceedings. In the 
District of Columbia and in Massachusetts, Illinois 
and Wisconsin, within a period comparatively 
recent, such applications have been rejected, the 
courts promulgating learned opinions in connec- 
tion therewith. Fifteen vears ago the Supreme 
Court of the United States also denied the right. 
The case was not reported, but the chief justice, 
in orally epitomizing the reasons for adverse 
action, declared that the court had concluded to 
adhere to the uniform custom since its urganiza- 
tion of licensing men only, till ‘‘a change is re- 
quired by statute or a more extended practice in 
the highest courts of the State.’’ In re Lockwood, 
9 Nott. & Hop. 346,1 Cent. L. J. 254; Ex parte 
Robinson, 131 Mass. 376, citing the above ruling 
of the United States Supreme Court; Jn re Brad- 
well, 55 Ill. 535; Ex parte Goodell, 39 Wis. 232. 
See 3 Cent. L. J. 186. The written opinions 
mentioned marshal all objections to conferring 
this privilege upon women, dwelling with espe- 
cial force and clearness upon those existing 
outside of constitutional and statutory provisions. 
They ably discuss questions of impropriety and 
inexpediency based upon the laws of nature, the 
bearing of historical customs and usages, and tie 
impediments growing out of woman’s legal status 
at the common law. With all deference to those 
learned courts, we decline to imitate their ex- 
ample in the latter regard. We shall not indulge 
in speculation concerning the natural aptitude and 
physical ability of women to perform the duties 
of the profession, nor shall we dwell upon con- 
siderations of propriety or expediency in the 
premises. These are matters asto which wide 
differences of opinion exist, and we conceive that 
they have little, if any, bearing upon similar ap- 
plications now presented in this State, however 
pertinent they may have been in the Common- 
wealths referred to when the above rulings were 
made. We shall likewise decline to give control- 





ling weight to historic custom or usage in England, 
in the American colonies and in the republic 
during its infancy. Reasoning, predicated upon 
the latter ground, possesses the inherent weakness 
of ignoring, to a greater or less extent, the mar- 
velous changes throughout the country during 
the last fifty years in the legal status of women. 
It is a significant circumstance, indicating the 
trend of popular sentimen on the subject, that 
each of these cases above referred to was speedily 
followed by astatute providing for the admission 
of women to the profession. The Supreme Court 
of the United States, and the courts of the District 
of Columbia, Massachusetts, Illinois and Wiscon- 
sin, no longer adhere to the rule of discrimination 
on the ground of sex. Women are ‘now licensed 
without question to practice in these courts as 
well as in those of several other States upon the 
same conditions as men, save only that the act of 
Congress requires three years’ membership of the 
bar of the highest court in some State or Territory 
asa condition precedent to their appearance before 
the Supreme Court of the United States. In this 
Commonwealth, women of sufficient age, married 
or single, may make contracts, form partnerships, 
inherit, acquire and dispose of property in all 
respects substantially the same as men. The 
policy of our legislative and judicial action has 
tended constantly toward conferring upon them 
the same property rights and business status as 
are enjoyed by men. They may undoubtedly 
pursue all vocations and enterprises of a business 
character. They may also become ministers, 
physicians or educators, andif any limitation in 
regard to the learned professions exists, such lim- 
itation applies solely to the bar. The privilege 
of .practicing this profession and sharing in its 
emoluments is alone questioned. Hence we con- 
tend with none of the difficulties encountered by 
the courts above mentioned arising from the dis- 
abilities of women, especially married women, at 
the common law. Applications like the one be- 
fore us may therefore be segarded with the judicial 
favor usually extended when equality of rights is 
involved, unless some restrictive provision be 
found in our statutes or constitution. 


Turning to the act regulating tbe licensing of 
attorneys, and defining their duties, liabilities, 
etc., we find nothing that, in our judgment, fairly 
shows a legislative intent to bestow this privilege 
upon men exclusively. The substantive phrases 
used throughout the act, when speaking of ap- 
plicants, cover both sexes, They are ‘‘no person’’ 
and “apy person,’’ as ‘“‘no person shall be per- 
miited to practice, * * ** ‘no person whose 
name is not subscribed, * * *’’ ‘“‘any person 
producing alicense from any court of record, 
* * *” Sifany person not licensed as afore- 
said shall receive any money. * * *’’ The 
pronouns employed with reference both to appli- 
cants and licensed attorneys are, it is true, mas- 
culine, but this fact standing alone is a matter of 
very little significance. The masculine pronoun 
is constantly used in legal and secular literature 
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to designate both sexes, besides itis expressly 
provided by law here, asin other States, that un- 
less the language contains something inconsistent 
therewith, this rule may be followed in construing 
statutes: ‘‘Every word importiog the masculine 
gender only, may extend to and be applied to 
females as well as males.”’ Mills Ann. St., § 
4185. There is no language in the act under con- 
sideration inconsistent with the application to its 
construction of this statutory guide. We are not 
unmindful of the rule that a statute is to be in- 
terpreted in the light of other statutes constituting 
a part of the same legislative system. But as 
already suggested the uniform and unmistakable 
policy of our .egislation, as shown in numerous 
provisions, has been to extend the legal rights of 
women, and enlarge their sphere of occupation 
and usefulness. The proposition however is ad- 
va.ced with plausibility and force that section 6, 
article 7 of the constitution indirectly but clearly 
forbids licensing women to practice law. This 
section reads: ‘‘No person except a qualified 
elector shall be elected or appointed to any civi! 
or military office in the State.’’ It is argued that 
attorneys are civil officers, and that since women 
are not electors they cannot become attorneys. 
Women may participate in school elections, and 
hold certain offices connected with the public 
schools, but they are not such electors as this 
section of the constitution contemplates. The 
constitutional term ‘‘qualified elector” is here 
used in its broadest sense, meaning a person 
qualified to vote generally. In re Notaries Pub- 
lic, 9 Colo. 628. The limitation declared by this 
provision is plain, and if attorneys at law are civil 
officers within its meaning the objection must be 
sustained. 


The phrase ‘civil office,’’ as thus employed, is 
frequently used interchangeably with the term 
‘‘public trust.”” It undoubtedly relates to public 
offices; thatis, to those offices which involve an 
election or appointment by or on behalf of the 
general public, and the performance of duties 
essentially public in their nature. See Cohen v. 
Wright, 22 Cal. 293; also Weeks Attys., § 39, cit- 
ing cases from Alabama, Virginia, New York 
and South Carolina. Attorneys at law are con- 
stantly spoken of as ‘‘officers of the court.’’ The 
designation is not inaccurate. Their special re- 
searches and general legal knowledge enable 
them to aid the courts, and thus to contribute 
somewhat toward the due administration of jus- 
tice. ‘The office is therefore an important one, 
and the attorney incidently performs a quasi pub- 
lic duty. But admission to the profession is 
purely a private matter, and is secured solely for 
the advancement of private interests. By virtue 
of such admission, attorneys are not required to 
perform specific public acts, nor are specified 
duties devolved upon them in behalf of the gen- 
eral public. The duties they assume and the 
labor they perform are usually in pursuance of 
personal contracts with private litigants. Ad- 
mission to the bar is an essential prerequisite to 





the filling of certain offices, such as prosecuting 
attorney and judges of supreme, district and 
other courts. But these public trusts, and the 
functions connected therewith, devolve only upon 
members of the profession by virtue of an inde- 
pendent election or appointment. Until thus 
designated, they can no more enter into offices 
where the functions are of a public nature than can 
unlicensed persous wholly ignorant of the law. 
Our conclusionis that attorneys at law are not 
per se civil officers within the meaning of the 
constitutional phrase under consideration. See 
authorities last above cited. The major premise 
of the argument in support of a constitutional 
inhibition thus proves upon examination to be 
untrue, and of course the conclusion falls. That 
instrument, so far as we are aware, contains noth- 
ing inconsistent with the admission of women to 
the bar. If there were any thingin the rules or 
usages of the court involving inconsistency, 
we would feel that a modification of such rules or 
usages should now be made. We have no dis- 
position to postpone falling into line with the 
Supreme Court of the United States and other 
enlightened tribunals throughout the country, 
that have finally, voluntarily or in obedience to 
statutory injunction, discarded the criterion of 
sex, and opened the door of the profession to 
women as well as men. 

The prayer of the petitioner will be granted. 
It is ordered that her name be placed upon the 
roll of attorneys. 


Nore.—In re Bradwell, 55 Ill. 535, decided in 1869, 
the earliest of the cases cited in the principal opinion 
the refusal rests chiefly on the incapacity of the ap- 
plicant arising from the fact of her coverture, though 
the court goes further and instances the ancient usage 
of the law and the distinct social functions of the 
sexes as reasons why no woman, married or single, 
should be enrolled as an attorney. On appeal to the 
Supreme Court of the United States it was held that 
the right to practice law in a State court is not a 
privilege or immunity within the constitution of the 
United States. Bradwell v. State, 16 Wall. 130. Jn re 
Lockwood, 9 Mott. & H. 346 (1873), the next in order 
of time, marital disability and the common law upity 
of the husband and wife is the controlling reason. In 
Matter of Goodell, 39 Wis. 232, 3 Cent. L. J. 186, the 
applicant was unmarried, but the court held that the 
use of the masculine pronoun in the statute prescrib- 
ing the qualifications for admission to the bar, suf- 
ficiently indicated a purpose that men only should be 
licensed; that the rule in the construction of statutes 
that “‘words of the masculine gender may be applied 
to females” is permissive only. The court also dwells 
upon the impolicy of extending to women an oppor- 
tunity to mingle in forensic strife. In Robinson’s 
case, 131 Mass. 37, the court, Gray, J., confines itself 
to the construction of the statutes and holds with the 
Wisconsin court that the rule of construction that 
‘‘words importing the masculine gender may be ap- 
plied to females” will not authorize the court to so 
interpret a statute as to introduce a fundamental 
change in long established principles of law. 

Besides these decisions cited in the principal case, 
we have discovered but two others upon the question. 
In Re Leonard, 12 Oreg. 93, 20 Cent. L. J. 330, the 
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court decided on authority of Robinson’s case, 131 
Mass. 376, that it had no authority to admit to practice 
on motion, a woman who presented a certificate of ad- 
mission to the courts of Washington Territory. In Re 
Hall, 50 Conn. 131, it was held that, under a statute 
(Rev. 1875, p. 44, § 29), providing that the superior 
court “‘may admit as attorneys such persons as are 
qualified therefor agreeably to the rules established 
by the judges of said court,’’ a woman could be legally 
admitted to practice. The statute in question has come 
down from 1750, and has been essentially in its present 
form since 1821. The court holds that the fact, that in 
the revision of 1875 no words of limitation were in- 
serted, but the word “persons”? which would include 
them was used, although at that time women had 
already begun to occupy a greatly enlarged field of 
industry and some professional and even public posi- 
tions, indicated a legislative purpose not to exclude 
them. 

We believe that our English brethren have never 
imitated our liberality in this matter, although aspir- 
ing lady candidates have not been wanting for the 
examination for solicitors, and for admission as stu- 
dents to the Inns of Court. 14 Gr. L. T. 3,16 Can. L. J. 
161. Nearly twenty years ago this journal in com- 
menting upon the discussion aroused by the admission 
to practice by the Circuit Court of Rock County, Wis., 
of Miss Goodell, of Janesville, took substantially the 
same view of such applications which the courts have 
finally reached. 1Cent. L. J. 487. It was there said: 
“But, seriously, is not this a pretty small thing to 
make such a flutter about? If any woman of good 
moral character and qualified by the requisite study, 
desires to attempt to make a livelihood at tke practice 
of the law, where is the man that is ungenerous 
enough to object? We may be divided in opinion as 
to whether that is her proper place, and whether she 
will succeed; but if that is not her proper place, a few 
failures on the part of those who attempt to succeed 
in it will put an end to the whole matter. We think 
that in some respects mankind and womankind are 
governed too much; that there is too much repression 
on the part of those who govern against those who are 
governed. If any woman thinks she can succeed at 
law, medicine or divinity, we believe in giving her the 
fullest liberty to attempt it. Whether thatis her 
proper place is her business and not ours.’’? That such 
was the prevailing opinion of the times is evident 
from the fact adverted to in the principal case, that 
each of the adverse decisions cited was speedily fol- 
lowed by a statute opening the doors of the profession 
to women. Stat. Mass. 1882, ch. 139; Rev. St. Ill. ch. 
18, § 1; Act Cong. Feby. 15, 1879, 20 U. 8. St. 292; 
Rev. St. Wis. § 2586. The doubt expressed as to the 
success of women as lawyers has been justified by the 
event. In many walks in life usually appropriated to 
men, women have been quite successful. But though 
for many years women, when qualified, “have been 
freely licensed as lawyers in many States, instances of 
even moderate success in actual practice at the bar, if 
not wanting altogether, are certainly not sufficient in 
number to indicate any special aptitude of mind and 
physique for arduous labors of the profession. Their 
want of success is most probably due to a lach of the 
necessary physical vigor. And asthe labor requisite 
for success at the bar grows greater rather than less, 
it is more than doubtful whether the world will ever 
see a really eminent female lawyer. 








JETSAM AND FLOTSAM. 





APPEARANCE BY COUNSEL BEFORE SOCIETY 
COMMITTEE. — An interesting point came up 
some time ago as to whether a member of 
a club, society or association, on being no- 
tified to answer charges preferred against him, 
which, if true, would lead to expulsion, could 
appear before the trial committee with counsel. The 
member in question was reinstated by a writ of man- 
damus on the ground that the charges were indefinite 
and insufficient. The point, however, as to his right to 
appear with counsel is, in the opinion of his attorney, 
stillan open one, though the judgein granting the 
writ seemed to think that no such right existed, as it 
is statutory or constitutional. In speaking with the 
attorney inthe case, he said: ‘It is in entire accord 
with the principles of fairness and justice that no per- 
son should be compelled to try a matter so serious to 
his standing and interests without the aid of trained 
counsel. In9L. A. (Ex.) 194, itis said that ‘no man 
shall be condemned to consequences resulting from 
alleged misconduct unheard and without having the 
opportunity of making his defense. This rule is not 
confined to the conduct of strictly legal tribunals, but 
is applicable to every tribunal or body of persons in- 
vested with authority to adjudicate upon matters in- 
volving civil consequences to individuals.’ (See also 
79 N.Y. 588.) If, then, a man is entitled toa just 
and fair opportunity to make his defense, why is he 
not entitled to the aid and assistance of counsel in di- 
recting and shaping his defense? I have been unable 
to find a single case where the accused party was re- 
fused the right to appear with counsel to aid him in 
his defense. In the case of Gebhard v. New York Club, 
21 Abb., N.C. 248-252, Hon. Geo. C. Barrett, in his 
decision, said: ‘I may say, however, that my impres- 
sion favors the plaintiff’s contention in this regard, and 
I should deeply regret to learn that the assistance of 
counsel has been denied to any man struggling against 
an accusation involving not only his interests, but his 
honor, by a respectable and enlightened body of Ameri- 
can gentlemen.’ The right to appear by counsel has 
existed, in principle, since life began, and in England 
for three centuries and upwards; in fact the higher 
the human race has progressed in civilization, the 
clearer and stronger has that right appeared and the 
more firmly has it been held and asserted. The con- 
stitution of this State, therefore, when it said that 
parties might appear by counsel did not bring into 
existence a new principle, but simply and officially 
recognized what already existed and which the people 
then enjoyed.”— Counsellor. 


ENGLISH MISREPRESENTATIONS.—For cool pre- 
meditated insolence, the English take the lead among 
nationalities. There is a society in London known as 
the Howard Association, which meets and reports 
upon prison systems in that and other parts of the 
world. The native insolence even shows itself in these 
reports. Asto every country blame is unsparingly 
distributed, and apparently without the least exami- 
nation of facts or care for truth. Witness the fol- 
lowing from the annual report for 1890: ‘*The Ameri- 
can prisons are all, with a solitary exception (at 
Philadelphia), conducted on the corrupting gang- 
system. Their inmates are either kept idle, or are 
worked on the ‘penny-wise and pound-foolish’ plan 
of associated labor. The dietaries and other features 
of United States jails also tend to increase criminality. 
In Indiana, recently, a long-sentenced criminal was 
permitted to keep a stall in the State prison and sell 
goods to visitors. When his earnings amounted to 
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$2,000, he eloped with a young lady friend of the gov- 
enor’s. Democratic ‘liberty’ is carried to such an ex- 
treme that arrested murderers, by means of appeals 
and other legal delays, usually secure a period of from 
one to two years between their capture and their final 
disposal. The result is that many of them escape 
conviction altogether; and only one in twenty-five or 
thirty, even of those convicted is legally executed. In 
short, the honest citizen, in the United States, is vic- 
timized by the so called ‘law,’ and by the prison lax- 
ity. The results are appalling.” 











BOOK REVIEWS. 





JONES ON CORPORATE BONDS AND MORTGAGES. 

This work is in fact a new edition, with a new name, 
being the second edition of ‘Railroad Securities’? which 
appeared in 1879. In explanation of this change of 
name the author says: “A charge has been made in 
the title in order more accurately to indicate the scope 
of the work; for while a large proportion of the cases 
cited and commented upon relate to the bonds and 
mortgages of railroad corporations, all cases relating 
to other corporate bonds and mortgages have been 
sought for, cited and commented upon with equal dil- 
igence. The work is, in fact, a continuation of the 
author’s work on ‘Mortgages of Real Property’ and 
applies the geveral principles of the law to all mort- 
gages made by corporations.”?” The subject of the 
work is of modern and constantly growing interest. It 
treats of the powers of corporations to mortgage their 
property and franchises, form and construction of 
corporate mortgages the property covered by railroad 
mortgages, mortgages of after-acquired property, legal 
nature of rolling stock of railroads, mortgage bonds 
of corporations, promissory notes and unsecured bonds 
of corporations, interest and interest coupuns, 
contracts of guaranty and indorsement, the du- 
ties and rights of mortgage trustees, payment and 
redemption, remedies and jurisdiction of courts for 
enforcement of corporate securities, foreclosure pro- 
ceedings under corporate mortgages, the appointment 
and jurisdiction of receivers, the rights and liabilities 
of a receiver, receiver’s debts and certificates, debts of 
mortgage trustees in possession, the priority of rail- 
road mortgages not affected by equities arising subse- 
quently, schemes for reorganization affecting the pri- 
ority of mortgages, foreclosure sales under corporate 
mortgages, rights of purchasers at foreclosure sales 
under corporate mortgages, proceedings in bankrupt- 
cy and insolvency against railroad companies. 

The complete character of the work may be seen 
from the above statement of its contents. The text is 
admirably concise and clear and the citation of au- 
thorities exhaustive and accurate. 





HUMORS OF THE LAW. 





Magistrate—‘‘You say you stole the ham because 
you were hungry. A man can’t eat a whole ham, can 
he?’ 

Prisoner—‘Very much to my regret, your Honor, I 
had nota knife with me; otherwise I should only 
have taken a slice.”—Fliegende Blaetter. 

The Court: “Would you believe this man on oath?” 
Paddy O’Rally: “Not unless he swore he wor lyin’, 
yer honor.”—Life. 





WEEKLY DIGEST 


Of ALL the Carrent Opinions of ALL the State 
and Territorial Courts of Last Resort,and of the 
Supreme. Circuit and District Courts of the 
Uniied States, except those that are Published 
im Fall or Commented apon in our Notes ot 
BR Decisi 





Se rccieceanens. nde Ghee enconecseness 2, 9,14, 19, 25, 33 
NN «010 56db66660sdbn< cnccseneteécsccanseneres 28, 29, 38 
PR cb cdedewevees sevcesoes 3, 6, 7, 8, 11, 13, 16, 18, 23, 27, 35 
BR FO seve te cecccdtcccctsscccesswsceascsctecosccceced 4 


PENNSYLVANIA5, 10, 12, 15, 17, 22, 26, 30, 31, 31, 32, 34, 36, 87 
39 

INI Oh, Chicecsuncescnsccesnd sosesseesecenesd 20, 24 

 ratvtinebeninscssbcddspecaniccntsnaneeeseeresn 1, 21 


1. ABATEMENT AND REVIVAL—Substitution of Trans- 
feree.—Where plaintiff in ejectment, pending the action 
transfers her interest in the land, and then dies, a mo- 
tion by her assignee, on notice to defendant alone, to 
be substituted as plaintiff, should be denied for want of 
notice to the heirs or devisees of the deceased plaintiff. 
—Smith v. Harrington, Wyo., 27 Pac. Rep. 803. 

2. APPEAL—Not Taken in Time.—The running of the 
10 days within which an appeal must be taken under 
Act Cal. March 16, 1889, in a proceeding to determine the 
validity of the organization of an irrigation district, 
and orders for the issuance of bonds, is not affected by 
the fact that appellants had no notice of the entry of 
the judgment, since the statute does not require such 
notice.— Palmdal Dist. v. Rathke, Cal., 27 Pac. 
Rep. 783. 

3. APPEAL—Record—Evidence. — Evidence purport- 
ing to have been given on the trial of a case, and cer- 
tified to by the official stenographer and by the clerk 
of the district court to be true and correct, and attached 
to a transcript brought to the supreme court, forms no 
part of the record, and cannot be considered unless it 
is preserved either by a bili of exceptions or case 
made.— Hopkins v. Hopkins, Kan., 27 Pac. Rep. 822. 

4, ATTACHMENT—Evidence. —Under Comp. Laws N. 
M. § 1923, providing that an attachment may be issued 
where a debtor is about fraudulently to convey or as- 
sign, conceal or dispose of, his property so as to hinder, 
delay, or defraud his creditors, it is not a sufficient 
ground for an attachment that a debtor is about to 
make an assignment of property, the effect of which 
will be to delay creditors, where the delay will not be 
unreasonable, and the debtor is acting in good faith.— 
Torlina v. Trorlicht, N. Mex., 27 Pac. Rep. 794. 

5. BENEVOLENT SOCIETIES — Rights to Benefits. —A 
mutual benefit society cannot, by amending its by-laws, 
reduce the amount per week which it has already be- 
come liable to pay a member.—Secker v. Berlin Ben. Soc., 
Penn., 22 Atl. Rep. 699. 

6. CoUNTY BOARD— Contracts.—Where a contract is 
entered into between two members of the board of 
county commissioners on the one side and an individ- 
ual on the other side, outside of their county, and with- 
out apy previous authority having been given by the 
board, and such contract has never been ratified by the 
board, held, that it is void.— Willis v. Webb, Kan., 27 Pac. 
Rep. 825. 

7. CouUNTY BOARD— Contract with Attorney.—A con- 
tract made by the board of county commissioners, for 
the county, with attorneys at law, for their services as 
such, which services are such as the law requires the 
county attorney to perform, is ultra vires and void.— 
Waters v. Trovillo, Kan., 27 Pac. Rep. 822. 

8. CRIMINAL EVIDENCE — Character of Witness. — 
While evidence of a witness’ bad character for veracity 
is admissible, such inquiry must be confined to the 
character of such witness for truth and veracity.— State 
v. Eberline, Kan., 27 Pac. Rep. 839. 

9. CRIMINAL PRACTICE— Forgery — Order of School 
Trustees.—Pol. Code Cal. § 1543, subd. 3, relating to the 
duties of the county superintendent of schools, pro- 
vides that “no requistion shall be drawn up on the or- 
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der of the board of trustees against the county fund of 
any district, except for teachers’ salaries, unless such 
order is accompanied by an itemized bill:” Held that, 
in a prosecution for the forgery of such an order, it was 
unnecessary to allege or prove the accompaniment of 
an itemized bill.—People v. Bibby, Cal., 27 Pac. Rep. 781. 

10. DEED — Oil. well Machinery. — Plaintiff’s testator 
executed a deed in fee-simple covering his entire in- 
terest in certain land, and in all the buildings, improve- 
ments, and appurtenances thereto. The grantee at the 
same time, and as part of the same transaction, execut- 
ed a bond conditioned for the payment of a stated sum 
after the grantor’s death, and for certain proportions 
of the hay, fruit, and pasture ofthe land during his life. 
It also permitted him to operate his oil-wells on the 
premises without let or hindrance, and to remove at 
any time, at his own pleasure, any buildings and ma- 
chinery at the said wells. After removing some of the 
machinery, the grantor died. The machinery that re- 
mained at the other wells was essential to their opera- 
tion, and was part of the realty. No right of removal 
was vested in the grantor’s executors, or in his heirs 
or assigns: Held, that the privilege was purely per- 
sonal, and died with the grantor.— Shields v. Delo, Penn., 
22 Atl. Rep. 701. 

ll. DEED—Ratification of Invalid Delivery.—Where 
the grantee has surreptitiously obtained possession of a 
deed duly acknowledged, but never lawfully delivered, 
such possession and invalid delivery may be ratified 
by the subsequent acts of the grantor, which show a 
clear recognition and acquiescence in the grantee’s title 
to the land conveyed by such deed: Held, that the evi- 
dence and special findings of fact in this case show 
that the grantor rstified the act of the grantee in taking 
into his possession the deed of June 30, 1876, and that 
the conclusion of law, as found by the district court, 
that the grantor did not ratify such possession, is not 
warranted by the evidence and the special findings of 
fact.— McNulty v. McMulty, Kan., 27 Pac. Rep. 819. 

12. DRUGGIsTS—Certificate of Competency.—Act Pa. 
May 24, 1887, § 6 (P. L. 189), which prohibits any one from 
engaging “as manager” in the business of an apothe- 
cary or pharmacist without having a certificate of com- 
petency and.qualification from the State pharmaceuti- 
calexamining board, does not apply to the owner of a 
drug-store, who employs a duly certified pharmacist to 
carry on the store as manager.—Commonwealth v. John- 
son, Penn., 22 Atl. Rep. 7 

13, ELECTIONS—Registration of Voters.—A slight de- 
parture from some directory provision of the act relat- 
ing to the registration of voters in cities, without any 
fraudulent intent on the part of the officer, and which 
in its nature and effect cannot injure any one, or oper- 
ate to interfere with or defeat the purpose of the act, 
is not punishable asa felony, or within the penalty 
described in section 15 of the act.—State v. Bush, Kan., 27 
Pac. Rep. 834. 

14, ELECTIONS AND VOTERS—Legality of Ballots.—Tie 
fact that on the back of a ballot, otherwise regular, is 
a faint tvpe impression of the tace of a similar ticket, 
cause! by there having been too much ink on the type, 
or there is asmall piece of red sealing wax, or a stain, 
as from a drop of oil, does not, in ab of evid 
of unlawful intent in causing the impression, make the 
ballot illegal, within the meaning of Pol. Code Cal. §§ 
1206, 1207, which provide that a ballot must be rejected 
if it bears on the outside any impression, device, color, 
or thing “designed” to distinguish it from other legal 
ballots, or “intended” to designate orimpart knowledge 
ofthe person who voted it.— Rutledge v. Crawford, Cal., 
27 Pac. Rep. 779. 

15. EMINENT DOMAIN—Elements of Damage.—Plaint- 
iff watered his cattle on the farm of another, across the 
highway from his own farm. He had, however, no 
right to the water, or of access thereto, that was not 
common to the public: Held that, in estimating the 
damage arising from the taking of a strip of plaintiff's 
land for the construction of a railroad, interference with 
plaintiff's access to the watering place was not an ele- 








ment of damages.—Gorgas v. Philadelphia, etc. R. Co., 
Penn., 22 Atl. Rep. 715. 

16. EMINENT DOMAIN—Evidence.—Upon the trial of an 
appeal from the award of commissioners appointed to 
condemn aright way for arailroad company slong a 
highway, it is not error for the trial court to instruct 
the jury that they are not to take into consideration 
any benefits which might accrue to the plaintiff by 
reason of any change in the location of such public 
highway.—Chicago, etc. R. Cov. Woodward, Kan., 27 Pac. 
Rep. 836. 

17. EVIDENCE—Deposition Taken in Another Suit.— 
Where a husband and wife were each injured on a ferry - 
boat at the same time and by the same cause, the dep- 
osition of the husband, taken in an action by the wife 
against the ferry company for the injury to herself, in 
which he was plaintiff only by reason of being her hus- 
band, is not admissible in an action by the wife as his 
administratrix against the company fdr the injury to 
him.—Fearn v. West Jersey Ferry Co., Penn., 22 Atl. Kep. 
708. 

18, FRAUDS, STATUTE OF—Agreement not to be Per 
formed in One Year.—An agreement to render services 
as a servant girl for another for $100 per year, the serv- 
ices to commence at the date of such agreement, is not 
within the statute of frauds, (section 6, ch. 43, par. 3166, 
Gen. St. 1889), as the agreement might have been per- 
formed within one year.—Aiken v. Nogle, Kan., 27 Pac. 
Rep. 825. 

19. FRAUDS, STATUTE OF—Interest in Water-right.— 
An agreement for an undivided interest in a ditch and 
water rightis within Code Civil Proc. Cal. §§ 1971, 1973, 
declaring that no estate or interest in real estate, other 
than leaseholds for a year, can be created except by 
conveyance in writing, and that no agreements other 
than those which are to be performed within a year 
can be proved except by some note or memorandum in 
writing.— Hayes v. Fine, Cal., 27 Pac. Rep. 772. m 


20. GOOD WILL— Sale.—G & Co., a Paris firm, sold out 
to plaintiffs their business and good-will in New York, 
where they had a branch, and authorized plaintiffs to 
style themselves “G & Co., K & Co., successors:” Held, 
that the successors of G & Co., in Paris had the right to 
establish a branch in New York, and advertise as“G & 
Co., B, V & Co., successors,” though they could not 
hold themselves out as the successors of the business 
bought by plaintiffs.—Knoedler v. Boussod, U. 8. C. C. (N. 
Y.), 47 Fed. Rep. 465. 

21. HOMESTEAD RIGHT OF HUSBAND.—Under Rev. St. 
Wyo. § 2780, which vests every householder, “being the 
head of a family,” with a homestead right, a husband 
who, with his family, lives on the wife’s land, loses his 
homestead right therein by permitting his wife and 
family to separate from him, followed by a divorce in 
her favor, though he continues to occupy the land, 
since heis neither the owner of the land, nor the head 
of a family.— Arp v. Jacobs, Wyo., 27 Pac. Rep. 800. 

22. HUSBAND AND WIFE—Gift of Interest.—A bond 
given by defendant to plaintiffs in trust for defendant’s 
wife provided that payment of interest to the wife 
should be equivalent to a payment to plaintiffs: Held, 
that the wife had sole control of the interest, and that 
the giving up of all claim thereto by her would relieve 
defendant from liability therefor.— Gait v. Smith, Penn., 
22 Atl. Rep. 713. 

23. INTOXICATING LIQUORS—Criminal Prosecution.—A 
count for maintaining a nuisance, under section 13 of 
the prohibitory law, may be joined in an information 
with one or more counts charging illegal sales of intox - 
icating liquors under section 7 of the same law.— State v. 
McLaughlin, Kan., 27 Pac. Rep. 840. 

24. JUDGMENT—Scire Facias—Limitation.—Rev. St. Mo. 
§§ 6013, 6020, providing that executions may issue upon 
ajudgment at any time within 10 years after its rendi- 
tion, and that scire facias may be sued out at any time 
within 10 years to revive a jadgment, but that none 
shall thereafter issue, cannot be construed to authorize 
scire facias after the time limited, eventhough a writ 
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had previously been issued within the time, and re- 
turned nulla bona.— Stewart v. Justices of St. Clair County 
Court, U. 8. C. C. (Mo.), 47 Fed. Rep. 482. 

25. LIMITATION OF ACTIONS—Setting Aside Decree.— 
An action to set aside, on the ground of fraud, a decree 
annulling a deed of trust as fraudulent against the 
grantor’s creditors, if not brought within three years 
(the statutory period) after rendition of the decree, is 
barred, and the complaint is demurrable, where plaint- 
iff merely avers that he had no notice of the fraud until 
after rendition of the decree, without alleging that he 
discovered the fraud within three years before com- 
mencing the suit.— Watkins v. Bryant, Cal., 27 Pac. Rep. 
775. 

26. MASTER AND SERVANT—Wrongful Discharge.—The 
president and directors of acorporation have the power 
to bind it by a contract hiring an employee for a year at 
a fixed yearly salary; and, where such employee is 
wrongfully discharged during the year, the corporation 
is liable to him for the salary for his unexpired term of 
service.—Hand v. Clearfield Consolidated Coal Co., Penn., 
22 Atl. Rep. 709. 

27. MoRTGAGE—Foreclosure. — In an action to fore- 
close a mortgage based on service by publication only, 
the affidavit to obtain the same alleged that personal 
service could not be made upon the defendant within 
the State, and “that this is an action brought for the re- 
covery of real property under a mortgage situated in said 
county of Lyon,” and it was contended that the affida- 
vit did not sufficiently state the nature of the action: 
Held, that itis imperfect in this respect, but not so de- 
fective as to render a judgment based thereon null and 
void or subject to a collateral attack.—Shippen v. Kim- 
ball, Kan., 27 Pac. Rep. 813. 

28. MORTGAGE — Payment and Release.—Plaintiff ap- 
plied to atrust company for a loan to be secured by a 
mortgage, and the company procured itfrom defend. 
ant. Defendant sent the money to the trust company, 
but, plaintiff’s title not being good, the company re- 
fused to pay it over to him, but afterwards paid part of 
it. The company’s business was to negotiate loans 
for eastern parties, one of whom was defendant, and it 
collected the interest on loans made for defendant: 
Heid, that the trust company was defendant’s agent in 
making the loan.— Travelers’ Ins. Co. v. Jones, Colo., 27 
Pac. Rep. 807. 

29. MUNICIPAL CORPORATION— Defective Streets—Ded- 
ication.—An incorporated town may be held liable for 
damages occasioned by a defective street, provided 
there has been a dedication of the street to public use, 
and an acceptance of such use by the proper authori 
ties. Evidence that a street through the main business 
part of a town is a public thoroughfare, generally 
traveled, and that the municipal officers having voiun- 
tarily assumed to keep the same in repair, is sufficient 
prima facie to warrant a finding that the street has been 
duly dedicated and accepted as a public highway.— 

Town of Salida v. McKinna, Colo., 27 Pac. Rep. 810. 

30. MUNICIPAL CORPORATION—Establishwent of Street 
Grades.— Under Const. Pa. 1873, art. 16,§ 8, giving a right 
of compensation for property injured, but not actually 
taken, in the construction or enlargement of municipal 
works, there is no right of action for the establishment 
on a city plan of a street grade, but the right of action 
is for the actual cutting of the street to correspond with 
the grade so established, and therefore the statute be- 
gins to run only from such time.— Ogden v. City of Phila- 
delphia, Penn., 22 Atl. Rep. 694. 

31. NEGLIGENCE—Driving in Street.—In an action for 
personal injuries sustained by achild four years old 
being run overin a public street by one of defendant’s 
teams, evidence showing that defendant’s driver was 
asleep when the accident happened; that the team and 
wagon were moving down grade at arapid gait; and 
that the child, when first discovered, was between the 
forelegs of the horses, is sufficient to warrant the court 
in submitting to the jury the question whether defend- 
ant’s negligence caused the injuries.— Summers v. Bergner 
¢ Engel Brewing Co., Penn., 22 Atl. Rep. 707. 





32. PARTNERSHIP — Evidence. — In an action against 
two persons jointly for a balance claimed to be due 
from them for sawing logs put in a mill by one of them, 
evidence that a son of the other defendant took some 
of the sawed lumber away is admissible, in connection 
with evidence of acts of such defendant tending to show 
that he was jointly interested with his co-defendant in 
having the lumber sawed.—Wray’s Adm’rs v. Spence, 
Penn., 22 Atl. Rep. 693. 

33. PUBLIC LaND— Swamp Lands — Purchase.—Pol. 
Code Cal. § 3445, provides that persons desiring to pur- 
chase swamp lands which have been segregated by au- 
thority of the United States, but which have not been 
sectionized by the same authority, must apply to the 
county surveyor to have the desired lands surveyed, 
and that a certificate of such survey must be attached 
to the affidavit of purchase: Held, that an application 
for purchase, not accompanied by such certificate, is 
invalid.—Madduz v. Brown, Cal., 27 Pac. Rep. 771. 

34. RAILROAD COMPANIES—Street Railway Companies. 
—Where the act incorporating a street railway com- 
pany provides that it shall be subject to a certain ordi- 
nance requiring all passenger railway companies to be 
atthe expense of all necessary paving, repairing, and 
repaving on any street occupied by it, this condition 
will, as far as the streets occupied by such company 
are concerned, be binding on a company formed by the 
merger of the first and other companies.— City of Phila- 
delphia v. Ridge Ave. Pass. Ry. Co., Penn., 22 Atl. Rep. 695. 

35. REPLEVIN—Order of Delivery.—An order of the 
district court vacating an order of delivery issued in an 
action of replevin is immediately reviewable in the su- 
preme court; the aggrieved party is not required to 
await the final determination of the cause in the dis- 
trict court.—Carr v. Huffman, Kan., 27 Pac. Rep. 827. 


36. TAXATION—Mortgages and Judgments.—Act Pa. 
1879, provides “‘that all mortgages, money owiug by 
solvent debtors, whether by promissory note, penal or 
single bill, bond or judgment, also all articles of 
agreement and accounts bearing interest’’ shall 
be, and are hereby, made taxable, etc. Act. 
1889, contains a similar enumeration, but reduces 
the rate of taxation: and sections 7,8, which require a 
record of mortgages and judgments to be certified and 
filed in the commissioners’ office, provide that a daily 
record shall be kept “of every mortgage or article of 
agreement given to secure the payment of money,” 
and “of every single bill, bond, judgment, or other in- 
strument securing a debt” so filed as aforesaid: Heid, 
that mortgages and judgments owing by solvent debt- 
ors are taxable whether they bear interest or not,— 
County of Perry v. Troutman, Penn., 22 Atl. Rep. 705. 


37. Tax-TITLES.— A tax sale of unseated or unim- 
proved iand as seated or improved is void, and passes 
no title to the purchaser.—Holloway v. Jones, Penn., 22 
Atl. Rep. 710. 


88. TRIAL—Stipulation.—Where parties appear, and 
by stipulation submit their controversy to a court hav- 
ing jurisdiction of the subject-matter thereot, they can- 
not afterwards be heard to question the authority of 
such tribunal.—Zdwards v. Smith, Colo., 27 Pac. Rep. 
809. 

39. WITNESS—Transactions with Decedent.—In an ac- 
tion against a limited company for rent on an oral 
lease, it appeared that plaintiff's grantor had leased 
part of the premises to company which defendant had 
succeeded, assuming all its liabilities, and that plaint- 
iff had from time to time leased other parts to it. De- 
fendant’s liability depended on whether the lettings 
were from year to year, as claimed by plaintiff, of from 
month to month, as claimed by defendant: Held, that 
a member of the defendant company, who was a mem- 
ber of the company to which the original lease was 
made, was incompetent to testify to conversations with 
the original lessor, since deceased, for the purpose of 
showing that the lease was from month to month.— 
Arrott Steam power Mills Co. v. Way Manuf’g Vo., Penn., 
22 Atl. Rep. 699. 





